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From: Andrew Duchovnay [mailto:Duchovnay.Andrew@epamail.epa.gov] 
Sent: Thursday, June 11, 2015 10:25 AM
To: Duchovnay, Andrew <Duchovnay.Andrew@epa.gov>
Subject: Fw: 2003 Rule language
 

Dear User

An email was sent to you from Lotus Domino containing special objects accessible only via Lotus Notes Client. The portion of the email
that could be sent is included below. 

If this is the first time you have received this type of message, Click Here for database access.

To access the original email with Lotus Notes please click this link -----> 

------------------------------------------------------------------------

----- Forwarded by Andrew Duchovnay/R3/USEPA/US on 06/11/2015 10:24 AM -----

From: Simma Kupchan/DC/USEPA/US
To: Hema Subramanian/DC/USEPA/US@EPA, 
Cc: Andrew Duchovnay/R3/USEPA/US@EPA, Ashley Toy/R3/USEPA/US@EPA, Melissa Katz/DC/USEPA/US@EPA
Date: 09/24/2012 02:37 PM
Subject: Re: 2003 Rule language

 

(See attached file: Agricultural Point Source Briefing Paper for GC final.doc)

Here you go - I'm sorry, I should have sent earlier.

Simma A. Kupchan
Water Law Office
EPA Office of General Counsel
Ariel Rios North, Room 7313A
(202) 564-3105

Hema Subramanian---09/24/2012 02:26:36 PM---In this rule, EPA is clarifying how it believes the scope of regulated point source discharges from

From: Hema Subramanian/DC/USEPA/US
To: Melissa Katz/DC/USEPA/US@EPA, Simma Kupchan/DC/USEPA/US@EPA, Andrew Duchovnay/R3/USEPA/US@EPA, Ashley Toy/R3/USEPA/US@EPA
Date: 09/24/2012 02:26 PM
Subject: 2003 Rule language

In this rule, EPA is clarifying how it believes the scope of 
regulated point source discharges from a CAFO is limited by the 
agricultural storm water exemption. EPA does not intend its discussion 
of how the scope of point source discharges from a CAFO is limited by 
the agricultural storm water exemption to apply to discharges that do 
not occur as the result of land application of manure, litter, or 
process wastewater by a CAFO to land areas under its control and are 
thus not at least potentially CAFO point source discharges. In 
explaining how the scope of CAFO point source discharges is limited by 
the agricultural storm water exemption, EPA intends that this 
limitation will provide a ``floor'' for CAFOs that will ensure that, 
where a CAFO is land applying manure, litter, or process wastewater in 
accordance with site specific practices designed to ensure appropriate 
agricultural utilization of nutrients, no further effluent limitations 
will be authorized, for example, to ensure compliance with water 
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Agricultural Exemptions in the Clean Water Act Definition of “Point Source”

Briefing – July 2, 2009


Issue


Has Congress spoken directly to the question whether EPA can define the exemptions for irrigation return flows and agricultural stormwater exemptions in a manner that would allow EPA to regulate agricultural discharges under certain defined circumstances?


BACKGROUND


I. Statutory Provisions

· “Return flows from irrigated agriculture” and “agricultural stormwater discharges” are expressly excluded from the definition of “point source” in CWA § 502(14)

· EPA is prohibited from requiring NPDES permits for “discharges composed entirely of return flows from irrigated agriculture” under § 402(l)(1), which was added in 1977.

· “Return flows of irrigated agriculture” are included as “agriculturally related nonpoint sources of pollution” in § 208(b)(2)(F), also added in 1977.

· Agricultural stormwater discharge exemption was added in 1987 when Congress amended the CWA to include authority for EPA to designate stormwater sources for regulation in § 402(p).


II. Background

· Under the 1972 Act, Congress and EPA considered “natural” runoff from agricultural land to be nonpoint source pollution.  In 1972, The House rejected a floor amendment to exempt irrigation runoff from NPDES permit requirements.


· Prior to 1977, EPA defined “irrigation return flow” by regulation as “the controlled application of water" by human activity rather than the result of natural processes and subjected  irrigation return flows to regulation under certain circumstances.


· Congress eliminated that distinction in 1977 and thereby made flows from both “natural” runoff due to precipitation and controlled irrigation nonpoint sources.


· The 1987 amendments codified the longstanding view that agricultural stormwater is a nonpoint source.


· Between 1977 and 2003, EPA proposed, but did not finalize, limits or demarcations to the exemptions.


· In 2003, EPA limited the agricultural stormwater exemption in the CAFO rule to precipitation-related runoff when appropriate nutrient management practices are followed, and this approach was upheld in Waterkeeper Alliance v. EPA, 399 F.3d 486, 507 (2nd. Cir. 2005).  


SCOPE OF DISCRETION:  ANALYSIS


A. Support for argument that there is no ambiguity in the statute and EPA has no authority to regulate any agricultural discharges, other than CAFOs (Chevron 1) 

1. Irrigation return flows

a. Congress added the exemption for irrigation return flows in 1977 to expressly exempt return flows from irrigated agriculture, which EPA had regulated under the NPDES program as point sources under the 1972 Act.  Return flows from irrigated agriculture has a plain meaning that means any discharge from a field that is irrigated.    


b. To make it crystal clear, Congress not only included the exemption for irrigation return flows in the definition of point source, Congress also prohibited NPDES permits for such discharges in § 402.


c. Congress also added irrigation return flows to the description of agricultural nonpoint sources in §208, which is an unambiguous statement of Congress’ intent to treat irrigation return flows from cropland as nonpoint source pollution.


d. At least one court found no ambiguity. “The Clean Water Act leaves regulation of irrigation return flows and agricultural runoff to the states, regardless of the quality of the water used to irrigate the fields.”  Hiebenthal v. Meduri Farms, 242 F.Supp.2d 885 (D. Ore. 2002).

2. Agricultural stormwater discharges

a. Agricultural stormwater runoff had always been considered nonpoint source pollution.  An express exclusion in the statute only became necessary for preserving that status quo when Congress added, in 1987, specific authority for designating unregulated sources of stormwater discharges to the CWA (§402(p)).

b. EPA has indicated that it does not think it has authority. As recently as 1999, EPA stated in the preamble to the final Phase II Stormwater rule:  “Although water quality problems also can occur from agricultural storm water discharges and return flows from irrigated agriculture, this area of concern is statutorily exempted from regulation as a point source under the Clean Water Act and is not discussed here. (See CWA section 502(14)).” 64 Fed. Reg. at 68724-25.

c. The Waterkeeper decision does not apply.  CAFOs can be distinguished as a unique “point source” because the operation as a whole is expressly defined as the point source in section 502(14) of the statute, and there was a need to reconcile that part of the point source definition with the agricultural stormwater exemption in the definition of point source.  Because non-CAFO agricultural operations are not similarly and expressly defined as point sources, the exemptions apply, and there is no need for reconciliation.

B. Support for argument that statute is ambiguous and EPA can exercise discretion to define the exemption in a manner that would allow it to regulate some agricultural discharges (resulting from application of nutrients beyond what is needed for crops).  (Chevron 2)


1. Statute does not define either irrigation return flows or agricultural stormwater, i.e., EPA’s definition of those terms would be a permissible exercise of discretion under Chevron.   (See Waterkeeper at 507).  Statute does not say all agricultural discharges.  


2. The statutory language in §402(l)(1) limits the exemption for discharges composed “entirely” of return flows from irrigated agriculture.  This creates ambiguity in the statute as to whether all agricultural discharges are exempt. 


3. 1977 legislative history states that “entirely” was included in the statute because it “was intended to limit the exception to only those flows which do not contain additional discharges from activities unrelated to crop production.” S. Rep. 95-370 at 35 (1977).  Thus, the legislative history expresses an intent to limit the exemption in some way.  


4. Legislative history of the 1977 amendments also indicates that Congress was focused on discharges resulting from irrigation specifically, and did not necessarily intend that all agricultural discharges be exempt from NPDES requirements.  Congress referred to EPA’s 1976 regulatory definition of “irrigation return flow” (“controlled application of water by any person to land primarily for crops . . .”).  Thus application in excess of what is required for crop cultivation is not necessarily included in amendment.  


· Main objective was to “level the playing field” for Western farms dependant on irrigation and other farms being irrigated by precipitation and not regulated.


· Congress also believed that nonpoint source controls, rather than “end of pipe” controls were better suited to irrigation return flows.


5. In 1978, EPA proposed, but did not finalize, distinguishing between irrigation return flows and other channelized flows from agricultural land under NPDES rules. 


6. In the absence of an EPA interpretation of the term, several courts have implicitly found the statute to be ambiguous and have provided their own interpretations.  Different courts examined the facts of particular discharges and decided whether the exemptions did, or did not, apply. 


a. Agricultural stormwater exemption applies to discharges resulting from precipitation but does not apply to overapplication of manure at a CAFO (CARE v. Southview Farms (2d Cir. 1994). See also, Community Association for Restoration of the Environment v. Henry Bosma Dairy,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2002587724"
 305 F.3d 943, (9th Cir. 2002)(discharge of land applied wastewater at a dairy CAFO not exempt.).

b. In two non-CAFO cases, agricultural exemptions did not apply to overapplication of wastewater sprayed onto irrigation fields that runs off to a nearby stream (Reynolds v. Rick’s Mushroom Service, Inc. (E.D. Pa. 2003) and US v. Oxford Royal Mushroom Prods., Inc. (E.D. Pa. 1980)

c. But in a broad interpretation of the exemption language, one court held that the agricultural stormwater discharge exemption applied to the discharge by pumping of stormwater, rather than natural flow, and discharged groundwater and seepage are irrigation return flows, because the water was used for irrigation.  (Fisherman Against the Destruction of the Environment, Inc. v. Closter Farms (11th Cir. 2002) 


7. The definition of “point source” is itself ambiguous, as the court held in the Waterkeeper case:  “[W]e find that this provision is self-evidently ambiguous as to whether CAFO discharges can ever constitute agricultural stormwater.”


8. The CWA also includes the term “agricultural waste” in the definition of “pollutant.”  CWA §502(6).  This term is not further defined, and creates ambiguity regarding what is “agricultural waste” and what is not. 


9. There is no explanation of the term “agricultural stormwater discharge” in the 1987 amendments to the Act, nor is there legislative history to explain what Congress intended this exclusion to cover.


C. Arguments supporting the reasonableness of interpreting the CWA to give EPA authority to regulate discharges resulting from improper applications of nutrients to agricultural land under Chevron 2 

1. It is reasonable to reconcile the ambiguity and tension between the various statutory terms for agricultural discharges in a manner that draws lines between discharges due to application of nutrients that are needed for crop production and those that are in excess of those needs.


2. Prior reasons for not regulating is out of date with current knowledge

· EPA’s rationale for treating all discharges from ditches, drains, tiles, and other “discrete conveyances” on agricultural land was legislative history indicating Congress’ view that agricultural discharges are more amenable to nonpoint source controls; burden, both regulatory (on farmers) and administrative (on permitting authorities); and lack of technology to treat such discharges


· Thirty five years of nonpoint source control efforts have not proven sufficiently effective.


· Experience with stormwater general permits and significant changes in the agricultural sector may change burden calculations


· Expressing effluent limitations as BMPs is now well established.

3. Analogy to pesticide application:  In National Cotton Council v. EPA, 553 F.3d 927 (6th Cir. 2009) the court construed the term “chemical waste” in the definition of “pollutant” as including pesticide residues that are left after an the intentional application of pesticides to control pests on or near water.  In construing the undefined term “agriculture waste” in the definition of pollutant, it is reasonable for EPA to similarly consider as pollutants stormwater discharges/irrigation return flows where nutrients are applied in excess of what is necessary for crop production.


4. The rationale of 2003 CAFO rule applies: limiting applicability of agricultural stormwater exemption to discharges from CAFO land application areas where manure, litter and/or wastewater is applied is applicable to point sources other than CAFOs.


5. EPA inaction up until now can be explained by the evolving nature of the stormwater program, moving from a nonpoint to a point source paradigm for a number of categories. The statement in the Phase II Stormwater preamble simply presented the statutory language and did not attempt to interpret it.
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quality standards. Any remaining discharge of manure or process 
wastewaters would be covered by the agricultural storm water exemption 
and would be considered nonpoint source runoff. Further, the Agency 
does not intend that the limitation on the scope of CAFO point source 
discharges provided by the agricultural storm water exemption be in any 
way constrained, so long as manure, litter, or process wastewater is 
land applied by the CAFO in accordance with site specific nutrient 
management practices that ensure appropriate utilization of nutrients. 
In particular, EPA does not intend that the applicability of the 
agricultural storm water exemption to discharges from land application 
areas of a CAFO be constrained by requirements to control runoff 
resulting from the application of pesticides or other agricultural 
practices.

------------------------------------------------------------
Hema Subramanian
Office of Wastewater Management, Permits Division
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460
Phone (202) 564-5041
Fax (202) 564-6384
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